United States Patent and Trademark Office 



UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark Office 

Address: COMMISSIONER FOR PATENTS 
P.O.Box 1450 

Alexandria, Virginia 223 13-1450 
www.uspto.gov 



APPLICATION NO. 



FILING DATE 



FIRST NAMED INVENTOR 



ATTORNEY DOCKET NO. 



CONFIRMATION NO. 



10/092,096 



03/06/2002 



7590 



02/09/2004 



Gray D. Lueck 

BINGHAM MCCUTCHEN, LLP 
Three Embarcadero Center, Suite 1 800 
San Francisco,, CA 94111-4067 



Scott Donne I 



47607/CM/C945 



8479 



EXAMINER 



WEINSTEIN, STEVEN L 



ART UNIT 



PAPER NUMBER 



1761 

DATE MAILED: 02/09/2004 



Please find below and/or attached an Office communication concerning this application or proceeding. 



PTO-90C (Rev. 10/03) 



Office Action Summary 



Application No. 

10/092,096 



Examiner 

Steven L Weinstein 



Applicant(s) 

DONNEL ET AL. 



Art Unit 

1761 




~ Tne MAILING DATE of this communication appears on the cover sheet with the correspondence address - 

Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 

Z^ITowtoZ^it ^CmiW^a reply within the statutory minimum of thirty (30) days wiH be considered timely. 
I If NO ^ove.te "urn statlrfperiod'wil. apply and will expire SIX (6) MONTHS ; from the , mailing date £ *.s communion. 

- Failure to reply within these! or extended period for reply will, by statute, cause the application to become ^hEDP 5 ^ § 133). 

- Any reply received by the Office later than three months after the mailing date of th.s communication, even ,f timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

I) 13 Responsive to communication(s) filed on 24 October 2003. 
2a)M This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) El Claim(s) Ui 7-21 and 24-29 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) 1-R 7-21. and 24-29 is/are allowed. 

6) E3 Claim(s) is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

I I) D The oath or declaration is objected to by the Examiner. Note the attached Office Action orform PTO-152. 
Priority under 35 U.S.C. §§ 1 1 9 and 1 20 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 

a)DAII b)D Some*c)D None of: 

1 □ Certified copies of the priority documents have been received. 

2 □ Certified copies of the priority documents have been received in Application No. _. 

SO Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

13) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 119(e) (to a P^^^jSS^ 

since a specific reference was included in the first sentence of the specificabon or in an Appl.cat.on Data Sheet. 

37 CFR 1.78. . . u u • ~a 

a) □ The translation of the foreign language provisional application has been received. 

14) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 1 20 and/or 1 21 since a specflc 

reference was included in the first sentence of the specification or in an Application Data Sheet. 37 CFR 1 .78. 
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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claim 1-5, 7-10, 14-21, 24-26, 28 and 29 rejected under 35 U.S.C. 103(a) as 
being unpatentable over Kramer et al (597) in view of Ikeuchi et al (341), Durso (447), 
Pettibout (FRE '682), Jaeger (Ep '328), Lewis (980) and Sell et al (681) for the reasons 
fully and clearly detailed in the Office action Mailed 6/23/03. 

Claim 1 now additionally recites that the first and second members are closed 
and then opened and that they are heated. The art taken as a whole for the reasons 
detailed in the last Office action would fairly teach to modify the method of Kramer and 
provide two members with concavities which concavities would have to be closed (to 
mold the product) and opened ( to remove the molded product) and heat both members. 
Similarly for claim 14. In regard to claim 21 , the art taken as a whole also clearly 
discloses it would have been obvious to sandwich a packaged meat product in a 
compartment (i.e. mold) having an impression device since it was known to sandwich 
meat and impress meat with a pattern, with or without a packaging material, as 
discussed in the Office action mailed 6/23/03. 

Claim11-13 and 27 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over the references as applied to claiml plus above, and further in view of Kotani (Jp 
'257) for the reasons given in the last Office action mailed 6/23/03. 
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All of applicant's remarks filed 10/24/03 have been fully and carefully considered 
but are not found to be convincing. Applicant argues each reference separately as if 
they were applied alone, in a vacuum. The references are applied under 35 USC 103, 
obviousness, and patentability or obviousness is predicated on what the art taken as a 
whole teaches. Thus, on page 12 of the amendment, applicant argues what, in his 
opinion, Kramer fails to teach. For example, it is urged that Kramer fails to teach two 
members both having concavities. This^of course, was discussed in the last Office 
action. Kramer et al is not relied on to show two members with concavities nor does the 
reference have to for the reaction to be proper. As discussed previously, the art taken 
as a whole teaches two member molds, both having concavities are notoriously 
conventional. Whether both members have concavities is clearly an obvious matter of 
choice and/ or design since the shape of the member will be imparted to the product 
molded. Thus j as evidenced by the art taken as a whole, if one is attempting to impart to 
a product symmetry; or a real life simulation or any shape wherein there are no flat 
sides, then the art taken as a whole clearly teaches that both members should have a 
concavity. Nofcthat even in Kramer et al, both members have a plurality of protrusions to 
impart to the product a net like appearance. 

In a similar vein, it is urged that Kramer fails to close the members. As discussed 
previously, Kramer does indeed close the mold with a molding element (24). However, 
even if Kramer et al did not teach closing the two members, as also discussed 
previously, the art taken as a whole clearly teaches two part molds are notoriously old 
and to open or close them is necessary for molding. Page 12 of the amendment 
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continues with further urgings^which urgings are based on only one mold member, 
which urgings are directed to the taken as a whole which teaches it would have been 

A 

obvious to employ two concavity molds. 

Applicant then urges it would not have been obvious to combine the secondary 
art with the primary reference primarily because of deficiencies perceived by applicant 
in the secondary art which deficiencies are already taught in the primary reference. As a 
general rule, if the primary reference already has a teaching in question and the 
secondary reference is not being relied on for this teaching but for some other teaching, 
then it is not necessary for the secondary reference to show the teaching for the 
rejection to be proper. For example, it is not necessary for the secondary art to show the 
specific pattern of protrusions since this is already taught by Kramer et al.The 
secondary art is relied on to teach various two piece mold members, that it was further 
known to provide a protrusion pattern on both members (e.g. Ikeuchi), that it was known 
to compress food between two mold members for shaping (e. g. Durso), Petitbout and 
Jaeger, etc. Note, in this regard, that contrary to what is urged, Jaeger does disclose a 
two-member concave wire mesh mold. Similarly, although Lewis does not have to teach 
protrusions since these are already taught by Kramer et al, Lewis does teach a mold 
with raised areas and recessed areas to import the shape he wants, i.e. a turkey. 

On page 13 of the remarks, the first few lines, it is not clear what distinction is 
being made in regard to Ikeuchi. The art taken as a whole including Kramer et al, teach 
sandwiching food between two mold members and heating the food in the mold 
member to cook or set the shape one desires to impart to the food. 
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THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Steven Weinstein whose telephone number is (571) 
272-1410. The examiner can normally be reached on Monday-Friday 7:00am to 3:30 
pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on (571) 272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is (703) 872-9306. 



S. Weinstein/af 
January 30, 2004 



STEVE WEINSTEJM 
PRIMARY EXAMINER 
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